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Classic approach 



Strict species protection 



Perverse incentives 



Newt fencing 



Reconciliation ecology 



Countries studied 

• United Kingdom 

• Sweden 

• The Netherlands 

• France 

• Flemish Region 

• USA 

• Switzerland 

• Germany 

 

 



 

 

 

 

 

 

 

 

 

 

1) ADDITIONAL NATURE – 

TEMPORARY NATURE/SAFE 

HARBOR 



starting situation 

situation without temporary nature situation with temporary nature 

definite use 





Shaking up the habitual 

• Win-win scenarios: temporary nature provides 

incentives for landowners to use their lands for ecological 

purposes awaiting development 

• Dutch roots: legal and ecologica research on how to 

reconcile nature conservation with urban development 

• Targets: aimed at pioneer species that quickly colonise 

barren soil habitats, such as construction lands, sand 

heaps or reclaimed port areas – these conditions almost 

nowhere to be found in other parts of the landscape 

 



Single act derogation 

 

• legal guarantees before species settle: apply in advance for a 
derogation – before the area is made available for 
biodiversity 

• ask in advance the consent of the competent authority for the 
removal of temporary nature (more legal certainty) – if 
rejected, no liabilities …<> if approved, permit defence 

• legal underpinnings:  Article 16(1)(a) of the HD: ‘provided 
that there is no satisfactory alternative and the derogation is 
not detrimental to the maintenance of the population of the 
species concerned at a favourable conservation status, MS 
may derogate (…) in the interest of protection wild fauna and 
flora and conserving natural habitats’ 

 

 



Practicalities 

 

 

• Definition 

• Territorial scope 

• Procedure 

• Duration  

• Monitoring 

• Mitigation 

• Management 

 

 

 



Successes in court room 

 

 

• first application in 2009 – court cases – 
underpinnings accepted by Dutch Council of State 
(Port of Amsterdam, 2012) 

• approval by EC (2014) 

• revised policy guidelines in 2015 (Natura 2000) 

• next stage: code of conduct? 
 

 

 



Safe harbor agreements 



Similar reasoning 

• a Safe Harbor Agreement is a voluntary agreement involving 
private or other non-Federal property owners whose actions 
contribute to the recovery of species listed Safe Harbor Program 
Signage as threatened or endangered under the Endangered Species 
Act (ESA).  

• in exchange for actions that contribute to the recovery of listed 
species on non-Federal lands, participating property owners receive 
formal assurances from the Service that if they fulfill the conditions 
of the SHA, the Service will not require any additional or 
different management activities by the participants without their 
consent.  

• at the end of the agreement period, participants may return the 
enrolled property to the baseline conditions that existed at the 
beginning of the SHA.  

 



More countries to follow? 



More countries to follow 

(II)? 



Caveats 

• additional nature vs compensation 

• adequate baseline 

• ecological trap 

• monitoring 

• Management obligations (?) 



 

 

 

 

 

 

 

 

 

 

2) PERMANENT ADDITIONAL 

NATURE – SPECIES ACTION 

PROGRAM/HABITAT BANKING 



Focus on individual 

specimens EPS 



Mitigation vs 

compensation 



Population-based 

approach 



Legal implementation ? 

• species protection program: collection conservation measures 

aimed at FCS one specific species/group of species – 

ecological functionality 

• flexibility: possible to include derogations in advance + tailor-

made approach to species conservation  

• Antwerp Port Area: adaptive managament – conservation 

measures for keystone species - individual assessment at 

project level (still individual derogation) <> Dutch approach: 

generic derogations whenever area-wide conservation measures 

aimed at FCS are established?  



Legal basis? 

• Article 16(1)(e) HD: ‘to allow, under strictly supervised 

conditions, on a selective basis and to a limited extent, the 

taking or keeping of certain specimens of the species listed in 

Annex IV in limited numbers specified by the competent 

national authorities’ 

• EC Guidance Strict Species Protection (2007) – species 

management plans (hunting)  spatial interventions + in line 

with objective/goal of EU Nature Directives  



HCPs 

• Habitat conservation plan (HCP) is is a required part of an 

application for an ITP, a permit issued under the United 

States ESA to private entities undertaking projects that might 

result in the destruction of an endangered or threatened species. 

• a planning document that ensures that the anticipated take of a 

listed species will be minimized or mitigated by conserving the 

habitat upon which the species depend, thereby contributing to 

the recovery of the species as a whole 

 



Caveats 

• comprehensive approach – no explicit derogation 
grounds? 

• sound scientific underpinnings – FCS: only for 
pioneer and early species?  

• landscape-oriented vs keystone-species linked to 
economic activity? 

• administrative burden – SMEs?  

• approval by competent authorities – legal 
challenges? 

• encroachments upon nature somehow limited in 
scale and size – attractive enough? 



 

 

 

 

 

 

 

 

 

 

3) PERMANENT NET LOSS – 

TRADITIONAL DEROGATION 

CLAUSES 



 

 



Legal basis? 

• no derogation – ecological functionality – limited margins > 

legal uncertainty 

• alternatives assessment – focus on less harmful alternatives 

• justification grounds – IROPI (limited room for private 

interets) 

• compensation measures – in advance – effective + ensure 

ecological functionality 

•  ad hoc-approach <> area-oriented approach (species banking)?  

 



 

 

 

 

 

 

 

 

 

 

4) CONCLUSION 



• main conclusion: strict preventative approach + limited room 

for derogation 

• yet still some leeway for flexible approach for: 

• additional temporary nature: single act-derogation 

(NL/FL/UK/USA/SWI) 

• additional permanent nature: population-based management plan 

serves as derogation (FL/NL/UK/SWE/USA/FRA) 

• net loss of permanent nature: ad hoc and/or integrated in 

management plan (banking) (FL/NL/USA) 

 


